STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 8927
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Soci al Welfare denying his application for ANFC- UP (unenpl oyed
parent) benefits. The issue is whether the petitioner becane
unenpl oyed "by reason of conduct or circunstances which result
or would result in disqualification for unenpl oynent
conpensati on under Vernont's unenpl oynent conpensation | aw'
(see infra). This case concerns the sanme petitioner and set
of circunstances as in Fair Hearing No. 8883 (involving the
petitioner's eligibility for EA GA)

FI NDI NGS OF FACT

The hearings in this natter were held on Decenber 21,
1988, and January 18, 1989. On the fornmer date (unlike in
Fair Hearing No. 8883, heard on Novenber 16, 1988, at which
time the enpl oyer was unavail able) the petitioner's enpl oyer
appeared and gave testinony. Wile his testinony was
essentially the sane as that "offered" by the departnent in
Fair Hearing No. 8883, the hearing officer deened himto be a
hi ghly biased and incredible witness. Oherw se, the facts
and circunstances surrounding this case are as set forth in

Fair Hearing No. 8883. Except where specifically noted bel ow,
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the findings in Fair Hearing No. 8883 are adopted and
i ncorporated by reference herein.

After hearing and observing the enployer, it is found
that as of October 28, 1988, the day he was told his credit
was being cut off, the petitioner was entirely reasonable in
concluding that he had been fired fromhis job. It is now
clear that the event that changed the previously-good
relationship the petitioner had with his enpl oyer was an
accident in which the enployer's new y-purchased now ng
machi ne roll ed over and was damaged while the petitioner was
operating it. Although the enployer did not witness the
accident, he assunmed it was due to the petitioner's
negl i gence--an assunption not at all supported by any
evi dence the enployer or the departnment could offer. The
enpl oyer was further angered by what-he-consi dered-to-be the
petitioner's insufficient degree of renorse over the
accident. Fromthat tine on, the enployer's attitude toward
the petitioner was nmarkedly altered. Even by the tine of
t he hearing, the enployer could not discuss the nower
acci dent w thout displaying pal pabl e anger toward the
petitioner.

Based on the evidence presented, and upon the deneanor
of the witnesses, it is found that the conversati on between
the petitioner and his enployer on Cctober 31, 1988,
anounted to a discharge of the petitioner by his enployer--

not a quit. Regardless of who said what, and in what order,
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it is uncontroverted that before the confrontati on between
the petitioner and his enployer ended (if not before it
began), the enpl oyer knew that the petitioner thought he had
been fired. Moreover, as noted above and in Fair Hearing
No. 8883, the petitioner had a reasonable basis for this
belief. Despite this, the enployer said nothing to the
petitioner that would, or should, have |ed a reasonable
person to conclude that his enploynent status had not been

t er m nat ed.

There is sinply no credible basis in the evidence to
conclude that as of October 31, 1988, the petitioner could
have renmained on the job even if he had wanted to. The
enpl oyer had anple opportunity to correct any
"m sconception” the petitioner may have had regarding his

1 It is found that the

job status. He chose not to do so.
petitioner's enploynent was term nated when the enpl oyer
told himto "clear out"” of the house that the enpl oyer had

provided to the petitioner as a condition of the

petitioner's enploynent.2 It must, therefore, be concl uded
that the petitioner was discharged fromhis |ast job--not
that he voluntarily quit. Although the enployer was
dissatisfied with the petitioner's recent job performnce,
there is no credible evidence that the petitioner ever
engaged in conduct that was intentionally or with cul pable

negligence in disregard of the enployer's business interest.
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ORDER

The departnent's decision is reversed.3
REASONS

The definition of "unenployed parent™ contained in
WA M > 2333.1 includes the follow ng provision:

4. Wthin the 30-day period prior to receipt of
assi stance, (the applicant) has not becone
unenpl oyed by reason of conduct or circunstances
which result or would result in disqualification
for unenpl oynment conpensati on under Vernont's
unenpl oynment conpensation | aw . 4

Vermont's unenpl oynment conpensati on statutes provide
for disqualification fromunenpl oynent conpensation benefits

when an individual "has been di scharged by his | ast

enpl oyi ng unit5 for m sconduct connected with his work", 21
V.S. A > 1344(a)(1)(A). There can not be nany sections of
the Vernont statutes as extensively annotated as the above
provision. The lawis clear that the burden of proving

m sconduct is "squarely on the enployer”. Cross v.

Departnent of Enploynent & Training, 147 Vt 634 (1987).

This burden is net only when it is denonstrated that the
enpl oyer's conduct constituted a "substantial disregard of
the enployer's interest, either willful or cul pably

negligent.” In Re Gay, 127 VT 303 (1968). Moreover, it

has been specifically held that nmere "negligent” conduct,
i ncludi ng accidents that result in damage to the enpl oyer's
property, are not sufficient to bar eligibility for

unenpl oynment conpensation benefits. Schaffner v. Departnment

of Enploynent Security, 140 VT 89 (1981).
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As noted above, the evidence in this matter establishes
that the petitioner was discharged by his enpl oyer on
Cctober 31, 1988. It does not establish that the petitioner

was guilty of "m sconduct” within the nmeaning of the above

statute and caselavv.6 Therefore, the departnent’'s decision
i s reversed.

FOOTNOTES

1The enpl oyer's testinony and deneanor would | ead the
hearing officer to conclude that he had decided to fire the
petitioner several days before October 31, 1988--as he had
| ed the storeowner to conclude. He had not conmmuni cated
this to the petitioner, hinself, only because he did not yet
have a replacenent for the petitioner and woul d have been
strapped for help.

2As noted in Fair Hearing No. 8883, the petitioner and
his famly were rendered honel ess and pennil ess when they
had to | eave the house on the farm This fact weighs
heavily in favor of finding that the petitioner did not
unilaterally and voluntarily sever his enploynent. Both the
petitioner and his wife appeared to be sincere and credible
i ndi vi dual s.

3The board assunmes that the petitioner neets all the
other criteria of ANFC-UP eligibility (e.g., wrk quarters),
whi ch were not conpletely resolved as of the dates of the
hearing. |If the petitioner is not otherwi se eligible for
ANFC, the case appears noot.

4The di squalification under this section would run only
for the 30 days following the date of term nation of
enploynment. |If the petitioner was otherw se eligible for
ANFC (see footnote 3, supra) this case would concern only
the "cl osed period" of 30 days follow ng October 31, 1988.
By the tine of the second hearing, however, the petitioner
had returned to work, which would appear to end any period
of ANFC eligibility for the famly.

5It does not appear that farnms and agricultural workers
are covered under Vernont's unenpl oynent conpensation

st at ut es. See 21 V.S. A, > 1301.



Fair Hearing No. 8927 Page 6

6The statutes al so disqualify an individual who "has
| eft the enploy of his last enploying unit voluntarily
wi t hout good cause attributable to such enploying unit?. 21

V.S.A > 1344(a)(2)(A). However, in view of the finding (s
upra) that the petitioner was di scharged from rather than
quit, his last job, this section is irrelevant. Moreover,
given the finding that the enployer had decided to fire the
petitioner, if not that day then in the near future, it
coul d reasonably be concluded that even if the petitioner
had quit, it would have been for good cause attributable to
t he enpl oyer.



